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LANDLORD AM) TENANT ACT 1987 

The remaining sections of this Act come into force on 1 September this year 
and on 1 April next year. Pages 2 to 5 of this Newsletter reproduce relevant 
letters from the Department of the Fhvironment (DOE) and the W E  News Release. 
The Federation was consulted upon the draft Statutory Instruments (SI) and 
we are pleased that SI 1284, Service Charge Contributions (~uthorised 
Investments) Order 1988, was revised in the light of reconrmendations by the 
Executive Committee that any sum in any trust fund (to which section 42 applies) 
should be deposited at a place in the United Kingdom. 

SECTION 20 LANDLORD AND ACT 1985 

Would Members please note that as from 1 September this year, the level of 
the prescribed amount is being raised from £25 per flat or £500 per building 
to £50 per flat or £1,000 per building. 

THE HOUSING BILL 

The Eousing Bill is still going through parliament and the Federation's 
objections and proposals for amendments will be reported upon in the next 
Newsletter. 

PARK WEST SUB-LETTING 

As the agents responsible have appealed to the Department of the mvironment 
against the local authority planning enforcement orders served in respect 
of seventy flats being used as short-lets at Park West in Mayfair, the - 
~ederatioh has sent a letter to the W E  Inspector in support- of westminster 
City Council. 

THE ANNUAL GENERAL MEETING 

The Annual General Meeting will be held on Thursday 6 October 1988 at 7.00 
pm in the New Hall of the Royal Horticultural Society, Greycoat Street, 
London, SWI. At the meeting the Executive Committee will re-introduce a 
Motion to change the Articles to enable the AGM to be held in the autumn. 

SUBSCRIPTIONS AND JNElANCE FEES 

A decision was made by the Executive Committee to increase the entrance fee 
for an association from .E40 to Z45 and to increase the standard category 
association subscription from £2.25 per member flat p.a. to £2.50; the minimum 
subscription to be left at £32 and the maximum subscription to be raised from 
£198 p.a. to £215. The minimum subscription will therefore apply to those 
associations with 1 to 12 member flats, the standard subscription to those 
with 13 to 85 member flats and the maximum subscription to associations with 
86 flats or more. The rates for Associate Membership are to be left unchanged. 
These new rates came into operation on July 1 this year. 

THE OFFICE 

The Office will be closed from 15 August to 1 September. 
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THIRD COMMENCEMENT ORDER OF THE LANDLORD AND TENANT ACT 1987 

Further to my letter of 12 May, I attach a Press Notice announcing the 
making of the third and final commencement order on the Landlord and 
Tenant Act 1987 bringing sections 41, 43 and 44 (dealing respectively 
with service charges, insurance and appointment of managing agents) into 
force on 1 September and section 42 (dealing with the handling of service 
charge funds) into force on 1 April 1989. 

We have also made two related orders, one under section 42(5) of the 1987 
Act dealing with the investment of service charge contributions and the 
other increasing from 1 September 1988 the prescribed limits when 
consulting about works under section 20 of the Landlord and Tenant Act 
1985. 

I will let you have a set of the statutory instruments when they are 
available. 

Yours sincerely 

J CANE 

Dear Kr Johnston 

Thank you for your letter of 2 July to Mr Ball in response to the 
consultation letter about the draft commencement order for Part V of the 
Landlord and Tenant Act 1987 and the draft orders dealing with the 
handling of service charge contributions and increasing the prescribed 
limits when consulting about works. 

I am grateful for your comment on both rnatcers. The service charge 
contributions order has been revised in the light of your comments. 

Yours sincerely 
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x N E W S  R E L E A S E  

454 - 27 JULY 1988 

FINAL SECTIONS OF LANDLORD AND TENANT ACT 1987 IMPLEMENTED 

Nicholas Ridley, Secretary of State for the Environment, 

today announced that a commencement order had been made for the 

remaining sections of the Landlord and Tenant Act 1987 which are 

not yet in force. 

Three of these sections, dealing with service charges, 

a insurance and consultation on the appointment of managing agents 

will come into force on 1 September 1988. The one remaining 

section, which requires that service charge contributions are to 

be held in trust, will come into force on 1 April 1989. 

In answer to a written Parliamentary Question from David 

Martin MP (Portsmouth South), Mr Ridley said: 

-1- 
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DOE News Release No 454 contined 

"I and my hon Friend the Parliamentary Under Secretary of 

State for Wales have now made the third commencement order for 

the Landlord and Tenant Act 1987, covering all the sections not 

already covered by earlier orders. The provisions in sections 

41, 43 and 44 dealing respectively with the strengthening of 

tenants' rights on variable service charges, insurance and 

consultation on the appointment of managing agents will come into 

force on 1 September 1988. There are transitional provisions for 

section 41 to deal with situations where action is already in 

hand or where the accounting period has already started before 1 

September 1988. Section 42, dealing with the handling of service 

charge contributions will come into force on 1 April 1989, 

together with an order under .section 42(5) dealing 'with the 

.,investment of service charge funds held in trust. 

"Under a separate order the prescribed amounts above which a 

landlord must consult his tenants about works will be raised on 1 

September 1988 to £1000 or £50 per dwelling whichever is the 

greater. 

"This completes the implementation of the Landlord and 

Tenant Act 1987, which has significantly strengthened the rights. 

of people living in flats, and, as regards the payment of 

variable service charges and insurance, people living in houses 

and other dwellings also." 

NOTES TO EDITORS 

The Landlord and Tenant Act 1987, which received Royal Assent on 
15 May 1987, strengthens the rights of tenants of private flats 
in England and Wales. It implements the main findings of the 
Committee (chaired by Mr E G Nugee QC) which reported in November 
1985 on the problems of management in privately owned blocks of 
flats. Parts I to IV and VI (dealing respectively with right of 

-2- 



C 
Newsletter 17 Page 5 

W E  News Release No 454 continued 

first refusal, appointment by the court of managers, acquisition 
of leasehold block in certain circumstances, variation of leases 
and information to be supplied to tenants) and section 45 
(dealing with the power of housing associations to manage 
leasehold residential property) are already in force. 

The third commencement order brings into force on 1 September 
1988: - 

section 41 which strengthens the existing service charge 
provisions in the Landlord and Tenant Act 1985 
and extends them to all dwellings subject to 
variable service charges. It entitles tenants 
to more information about costs incurred and 
gives new rights to recognised tenants' 
associations when a landlord wishes to carry out 
works. 

Section 43 which gives tenants rights t$ request 
information about the insurance arrangements, to 
inspect the policy and accounts and receipts, 
and to challenge the level of the premium or the 
cover provided on the grounds that it is 
unreasonable. It also enables a tenant to 
extend the time limit for a claim so as to 
persuade a reluctant landlord to submit a claim 
or, if necessary, take other action to enable a 
claim to be made. 

Section 44 which gives recognised tenants' associations a 
right to be consulted about the appointment or 
performance of a managing agent and to be 
consulted about the appointment periodically 
thereafter. 

It also brings into force on 1 April 1989:- 

Section 42 which provides that any contributions to service 
charges (including sinking funds) are to be held 
in a trust fund for the benefit of the tenants. 
This should safeguard the funds against mis- 
appropriation or the landlord's insolvency. The 
purpose of having a later commencement date for 
this section is to give landlords sufficient 
time to adjust their accounting systems to 
comply with the requirements of this section. 

Two other related orders have also been made. One raises the 
prescribed limits when consulting on works to £1000 and £50 
respectively and comes into force on 1 September 1988. The other 
deals with the way in which service charge contributions 
including those made to sinking funds are invested under section 
42(5) of the 1987 Act and comes into force on 1 April 1989. 

Press Enquiries: 01 276 0920 
(Out of Hours: 01 276 4120 
Public Enquiries: 01 276 3000 
(Ask for Public Enquiries Unit) 

-3F- 
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. 
S 1' A N D I t E W S  i s  a snlal l  mansion rvpe o f  cotorward r l r v e l o ~ m c n t  i s  tnuch bring about some o f  t hew  repairs 

block, t l ~ i r t y  o w  llats i r t  all, bulievetl r e  I i t  r C r t i y  I strurn,re at rool'level. 
i 

t o  be one of t l ie  f i r s t  purpose-built cour t  has a s t rong 1';trisi;nn IIIII~IS~IIU~E, For IIIU r~s idcn t s  IIOWL.\.V~. the dc 
blor:k, o f  flats c o ~ ~ s t r u c t u d  in Londot t .  St wit11 its w r o u r h t  iron balconies, smtue, eloner'r olTer wou ld  have a disastrous r .. 
IIII~L.H> M~ns~un, t i r ,~ nppcar, in thc llu\vcr,. .II~ I ~ ~ t t g i t t g  ~ J ) ~ Y I > .  I t  ~1,o 1115 :1 1 - e ~ ~  on t l ic ir  lnwng condition,. Nor  
1'031 Ot i i ce  l > i r r c ~ o r y  in IW". T h c  nrchn- ,ct~,c. a~l.pcdcc .nobrl pr lv . l ly  rnrr ly Toultd in wou ld  IIBC gr~n~ ingo l ' p l nnnnng  p r r l n w l  
t r . ~ ~  w r ,  l l o b c r ~  Inone, M o r l r v  (IX50-1'J.l0) ceobtr~l L o # ~ d o ~ ,  M~t t r  # l i l l l c  dcl.arl, u l ' t l ~ c  etTecr tltc davlieht arid ,ustlicl,~ to t l ~ r  f l *~ - , . , " ~~~ ., ~~~~~ ~ ~ 

w h o  was also responsible for rhe distinct- bui lding, brackets. coal hoist, balurtrad- the privacy o f  t l ie residents, and brix 
ive architecture o f  Sici l ian Avenue. H o l -  ing, and coloured paving tiles are largely about a change in the character o i  r l  
born, atid other  t o m  houses in H ~ r l e y  original,  g iv ing  the b l ock  an authentic bui lding, i r  wou ld  also 'frustrate the c 
Street and Wigmore  Strcet. nineteenth-cc~irury qual i ty in every re- ercise o f o u r  rights ar residents. under t l  

Exturnal ly the b l ock  i s  architecturally spect. legislation n o w  be ing  enacted, to neg, 
u t tp re tc~~t ious ,  lack ing sonic o f  the n l o r r  T h e  b lock  WAS or ig inal ly  k n o w n  as tiate purchase of the freehold ourselvr. 
I l i ) t n b o y i ~ ~ ~ t  features o f  the period. It docs Manchestcr Square Mansions and Th is  last poinr  o n  the list o fob jecr io r~s  
h:tvc :In i n ~ p o s i n g  prL.sence tho~lgh, w i t h  achieved ~ io to t iecy  when the Prince o f  the application, refers t o  the Landlord a, 

i t s  c o r ~ ~ ~ . r s i t c  01, the i t ~ t ~ . r s ~ . c t i o r ~  o f l > o r s ~ t  Wales kept  his i ~~ i s t r ess  here. Some years Tenant Ac t  of 1987, wh i ch  specifies th  
Strccr ; ~ n d  C l i i l t ~ . n ~  Street enlyhasisod b y  a Iatur. a r o u ~ t d  the t into oC his coronat iot~,  first ref~tsal o n  the sale oFa freehold mu 
snardy turret. T h v  rnost distinctive ex- the natiie was changed l o  w l ~ a t  i t  i s  today. go  t o  the leaseholders. Moreover, n 
t c n ~ ; ~ l  fr.:~rnre is undoubtedly the entrance Other  I h ~ ~ i o u s  chvnuters I ~ave  l ived in even the 93 year o l d  resident, Glad 
;~r<lnw;~y i l t ld wrot tpht  iron gates, w i t h  rhc the block. Wr i tc r  and novelist Rose Mac- Spencer. wants a lift installed. l i v ing  as sl 
i i  i r  t c i s  d i g  I aulay l ived here f rom 1931. first at No.  2. does on the th i rd floor, and stil l a w o r k i ~  
IIIC L - ~ h : q x d  c ~ c t r t y : ~ r d  itttd g n r d ~ . ~ ~ .  Tl,i, and then N o .  10. In 1925, the actress Ei leen actress. 

Ca r r y  (Mrs Seirn O'Casey) took n flat. Thir Subseque~~r ly ,  an act ion group h : I  

she described a> 'very dark. and quiet  as forn icd b y  the residcnts t o  fight the 9 a pli 
wu l l  becau>r the 1l;lt.r looked out  u p o n  a ation. Support ha, been mobiliscd, p' 
courryard whcre a por ter  was o n  duty at i t ions and letters written, and Counci l l  
tI iC gatr'. It was w l ~ i l e  she was l i v ing  herc Rossi has given support. Other  residrn 
and p c h r ~ ~ ~ i n g  in Rose Maric, ill the West groups and societies such as the Mancht  
E ~ a l ,  t l lxt  she itlet. and h t e r  t ~ ~ a r r i c d  t l ic ter Squaru Trust. the St  Marylcbot 
l ~ l a y w r i g l ~ t  SUII 0'C;ascy. Sncirty. the M a r y l e b o ~ ~ r  Associaria 

On 17 N o v c ~ ~ ~ b e r  1987, ruside~tts of- St even t l lc Victorian Society II;I\*c al,o p lc  
A M i .  I s  S r t  t i gcd thcir support. 
b i d  wit11 the l>oparrn~ut t t  o i t l t e  Envi ron-  O n  I I Fcbru;try clic f i r s t  i tpp l ic ;~t io t~ tv 
ri?ent t o  have thei r  bu i l d i ng  lihted. Some rciused, b u t  a second and th i rd quick 
111011111s ~ ~ r c v i ~ t l s l y ,  it, July 1087. the peace fol lowed f r o ~ u  the Juvelopc-. T h e  actic 
o f  the residents had been sl~:trtcrrd b y  a group is n o w  in the process offighting t 

t l c v c l t ~ ~ ~ c r  WIBO I~;ILI I ~ c ~ n  g iww  ;a year's t>p- tlte sc~.otttI appl icdt iu~t, :und ;iIso attc1111> 
tion to  buy  t l lu l i c r l ~ o l d  oftlbr. block. H e  ing to  buy  rllc f i e c l ~ o l d  t l ~ r~~~sc l ve , .  I t 8  Ju 
proposed certain ' i r~~prove~nents ' .  such a5 o f  this year chc developer's op t ion  o n  11 
the installation of2 lift. and the bu i ld ing  o f  freehold expires. Residents are dc 
a n o ~ h r r  storey. Unfortunately for the re- peratcly l iop i r ig  that t ime w i l l  be o n  rht 
sidco~ts. i n  ~ L I N L . ~  t ~ l r c t t  TWU ye:w before side. 
this had  revealed that a large amount  o f  
s t rucn~ra l  w o r k  was needed on the w l io lc  For ruorr drraih ronroct Atttta Savtrdurs, St 
bltbck inn-lurliup work  O I ~  IIW n,of, and the rrrnry nflhc. SI Andrrurr Mn,uio,rr Rcsidp, 
re inforc ing o f t h u  i r onwork  wh ich  was by Arroric,lisrt (01-935 OJOU), n r  wrirr 1s I 

n o w  rust ing badly, and weakening. Fo r  Plantait?q Drpanvarnr oJrhr IVrsra~irtrrer Ci 
the landlord, t l te clevcloper's offer w o u l d  Courrril. 

The good news is that St Andrews Mansions Residentss Association has won its 
planning fight . 
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NEWS OF MFMBERS 

FLATS CHAREES 
'EXTORTIONATE 

. . 

RESIDENTS who BY tI1cv WUIII 1 0  1111. 
bought their flats JILL ..'l'Itc c#~ t~nc i l  i l ~ l ~ r i l ~ x  I~~ 

from Kingston Coun- Iw I~chi lv ingi i l l  u II~SJI. 
GALE hilnr~uc~ ilnd IOI~II.~ uttc;1r- cil face crippling . IIIL'  . w ~ v . "  SIIU syid. 

chames this year of 
up to f 5 . 0 0  each. 

That 's  hcrw n l u r h  
f l a t - o w n e r s  a t  
K i n g s n v n ~ p t i r n  1'21.k 
fcur thcv  w i l l  havc  I,, 
pav Ii11. new w i~ i r l ~~ \ r . s  
a n d  renovat jons I B P  

d e ~ r d  hv 'the c~mnr i l ,  
which nlanages ant1 
owns the  li+u.ht~lcl 111 
the  cstute. 

'l'hc rcsicfents a1.u now 
~rblcst i t~g a1 whnl lltc? 

Eave l a l r l l ~ r l  urrcarivc 
and lwdly ~~ lnnncr l  r lwr. 
gcs. . . I Ire? a w  nngv? I ha1 I he 
uo~sls a1.v k i n g  u<l#lccl 11% 
l l lc  annuvl ~ S l l l I  scl'virc 
uhioge 1x1. Ilal. 

'l'hcv m y  lhe nbunril 
shl~uld I*: spmildi~lg flit 
u##sl id the wtlrk over 3 
~~usdr?r  ill' ,"eirtx and an. 
lurious that - clesl,ilc a 
cltncliti~,n i n  the lcile 1 0  
lhe Ililts - nu spc~ia l  cann- 
linn.,,'~" li,,>,l u.:,.. r., ,111 

W lll I~JIC I0 Iw I ,/),%,I 11111 

NIWIB IIW cantanc~l n c l i l l ing 
,II"bIC(.I I> IJ,IIICIIL.,I I,, l l l ~  
;lli;;lllll ill il n2.1 IICI. llat 
I '  1 1 1 1 1  - 

Je~,n,v lawis: s e ~ ~ x ~ a ~ y  
#,I' tile l i i ! ~ ~ s t ! , v ~ i t p l ~ ~ n  
Owncts: .4s9#~~21143n saitl: 

ua any lo~clctu. wlni~.ll it 
113s 11s tlu under the 1!)8i 
Hnusinr Act. 'l'his l~ill is . 

J 
Chancellor House Association. By quoting Russell v Laimond Properties, see 
Newsletter 11, this Association was able to negotiate a reduction in the rent 
of the caretakeras flat. 

Lima Court Residents1 Association. The Association was able to persuade the 
Southern Electricity Board to rate the supply to the common parts on the cheaper 
domestic tariff. 

Thatcham Court Residents' Association. This Association successfully fought 
off planning consent for the redevelopment of the block that involved the 
construction of extra flats on the roof. d 
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FREEHOLD FLATS 

Some Members may have seen  r e p o r t s  i n  t h e  Mail on Sunday and o t h e r  newspapers 
m i c h  suggest  t h a t  a new law is  imminent t h a t  would a l l o w  t h e  owners of f l a t s  
t h e  r i g h t  t o  buy-out their landlord .  Provided t h a t  more than seventy pe r  
cen t  of t h e  occupiers  agree ,  t h e  f reeho ld  could be purchased and i f  t h e  landlord  
o b j e c t s ,  an independent t r i b u n a l  w i l l  decide  whether t h e  buy-out can go ahead 
and, i f  so ,  w i l l  f i x  t h e  p r i c e .  These newspaper r e p o r t s  a r e  based upon t h e  
substance of t h e  Law Commission's two Reports:  'Commonhold - Freehold F l a t s '  
and 'The Law of P o s i t i v e  and R e s t r i c t i v e  Covenantsq, toge the r  with t h e  Lord 
Chancellorqs answers i n  t h e  House of Lords t o  ques t ions  on poss ib le  l e g i s l a t i o n  
on t h e  sub jec t .  With t h e  k ind permission of t h e  Cont ro l l e r  of Her Majesty's 
S t a t i o n e r y  Of f ice ,  t h e  complete exchange of ques t ion and answer i s  reproduced 
below and comprises a l l  column 1055 of t h e  O f f i c i a l  Report  of Proceedings i n  
t h e  House of Lords of 18 J u l y  1988. 

1055 Freehold Ownership [ LORDS ] of Flats 1056 

Freehold Ownership of Flats ' soon as parliamentary time is available. So far as 
concerns the first question. as he rightly said. the 

2.43 p.m. report left the question of cotnpulsion open. At the 
J~~~~~ asked H~~ ~ ~ j ~ ~ ~ ~ ' ~  ~ ~ ~ ~ ~ ~ ~ ~ ~ t :  moment legislation is being prepared but no final 

decision has yet been taken as to whether, and to 
Whether. following the report of the working what extent. there should be an element of 

group in July 1987, they will introduce legislation compulsion. fhe noble ~~~d will know [hat other 
On the subject ownership of flats and countries successfully operate condominium schemes 
other interdependent buildings. 

, without compulsion. The question of compulsion 
remains under consideration. 

The Lord Chancellor (Lord Mackay of Clashfern): 
My Lords. as 1 said in a Written ~ n s w e r  to my noble 
lriend Lord Swinton on 8th June 1988 (Oficiul 
Report. Vol. 497, col. 1486). the Government have 
arranged for legislation to be prepared at the Law 
Commission giving effect to an integrated scheme 
comprising the proposals set out in the group's report 
and the remainder of the proposals in the Law 
Commission's report on land obligations, The Lun30f 
Positive und Restrictive Covenants. I understand the 

; work is now in hand. 

Lord Jacques: My Lords. I thank the noble and 
learned Lord for his reply. Perhaps 1 may put to him 
two supplementary questions. First, the working 
party declined to state any view on the subject of 
compulsion. Have the Government a view on the 
subject? Secondly. when can we expect the 
legislation? 

The Lord Chancellor: My Lords. my answer to the 
noble Lord's second supplementary question is. as 

Baroness Llewelyn-Davies of Hastoe: My Lords, 
can the noble and learned Lord confirm that under 
the terms of the Landlord and Tenant Act 1987 the 
landlord is obliged to give the tenants the right of first 
refusal or first option if hedecides to sell the freehold? 

a1 
The Lord Chancellor: My Lords. I think that that 

is so. but 1 am speaking from memory. 1 have not had 
an opportunity to check it. I believe that that is 
probably right. 

Lord Jacques: My Lords. can we expect such 
compulsion where a negligent .landlord is not 
carrying out his obligations? Will the would-be 
freeholders be able to seek compulsory purchase? 

The Lord Chancellor: My Lords, that is a situation 
which 1 should certainly wish to bear in mind in 
considering whether we should have compulsion and. 
if so. to what extent. 

In view of this ,  Members may f i n d  u s e f u l  t o  have t h e  Summary of t h e  Proposals  
in t h e  Working Group Repor t  on Commonhold - Freehold F l a t s ,  publiahed J u l y  1987 
by t h e  Law Commission, which i s  reproduced on t h e  n e x t  5 pages of t h i s  Newsletter 
by k ind  permiss ion of t h e  C o n t r o l l e r  of Her Majesty's S t a t i o n e r y  Off ice  and 
which i s  Crown Copyright. The Executive Committee i s  indebted t o  Reginald Jones 
( ~ s h l e ~  ~ a r d e n s )  f o r  composing t h e  Federa t ion 's  comments on t h i s  Report when in 
d r a f t  form. 
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FREEHOLD FLATS 

and freehold ownership of other interdependent buildings 
A brief summary of the proposals in the Working Group Report 
published July 1987 

1. WHAT COMMONHOLD OFFERS 

New Land Ownership System 

The Report proposes a new land ownership system for England 
and Wales, which it calls "commonhold". Commonhold would exist 
alongside the present arrangements, offering an alternative 
which for the first time would give a standard, satisfactory 
method of freehold ownership of flats. It could equally apply 
to subdivided buildings, or groups of buildings, used for 
any other purpose. Legislation would be required to intro- 
duce it. 

Commonhold adapts, for England and Wales, the condoninium 
system which is well established in the United States and Canada 
and is also known as strata titles in Australia and New Zealand. 

The new system is designed to offer the greatest possible 
flexibility. It could be used for new developments, for 
existing buildings being subdivided and for blocks already 
occupied as flats or in separate units for some other purpose. 
The only requirements would be: the whole building, or every 
building, on the designated site must be included in the 
commonhold, and there must be at least 2 separately owned units. 

Problems Tackled 

A number of problems have been associated with long-term 
ownership of flats, and similar units in buildings. The 
commonhold proposals aim to tackle them. 

(a) Ex~iring leases: mortqageab11ity. Long leasehold 
flats can be difficult or impossible to mortgage during 
the last 40 or so vears of the lease. Commonhold owners hi^ - 
would be freehold, so it would not expire. 

(b) Enforcing obligations. There is at present no 
satisfactory way to ensure that when a freeholder under- 
takes positive obligations - e.g. to repair or to contribute 
to the cost of services - those duties will bind later 
owners of the property. (This is why flats are now sold 
on long leases). A Cornonhold Act would ensure that all 
owners and occupiers had to comply with the obligations. 

(c) Conveyancing costs. Leases of flats are often long 
and complicated, and sometimes defective. This causes 
delays in conveyancing and increases costs. Huch of the 
documentation for commonholds would be standard, and 
prescribed by statutory instrument. The result should 
be an increased public understanding, greater efficiency 
in conveyancing and reduced costs. 

(dl Mana ement. Continuing the improvement process 
started --I+-- y the Landlord and Tenant Act 1987 (based on the 
Nugee Report), flat owners in a commonhold would be 
responsible for managing their block through their own 
commonhold association. They would have guaranteed 
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democrat ic  vot ing  r i g h t s  a t  a s s o c i a t i o n  meetings. 
Associa t ions  would be free t o  employ p ro fe s s iona l  
managers. 

(e) Windinq up. A t  pres.ent,  i f  it becomes necessary 
t o  wind up a f l a t  scheme, t h e r e  can be complicat ions 
because t h e r e  is no s e t t l e d  system. I n  a comnonhold, 
t h e  method of winding up would be l a i d  down, everyone 
would have t o  consent ,  and t h e  p ropor t iona te  sha re  of 
t h e  va lue  of t h e  whole p roper ty  t o  which each owner 
would be e n t i t l e d  would be f i x e d  i n  advance. 

2 .  HOW COMMONHOLD WORKS 

What People Own 

The owner of a conmonhold f l a t  ( "a  u n i t  owner") would 
own h i s  f l a t  f r eeho ld ,  u n t i l  t h e  commonhold ends. That ownership 
would c a r r y  with it, a u t o n a t i c a l l y ,  t h e  r i g h t  t o  t h e  f a c i l i t i e s  
he  needed ( e . g . . f o r  access ,  gas ,  'water,  e l e c t r i c i t y ,  e t c . ) ,  
and t h e  r i g h t  t o  s e r v i c e s  (e.g.  c l ean ing  common p a r t s ,  o u t s i d e  
decora t ion  and i n su rance ) .  I f  a p a r t i c u l a r  development had 
o t h e r  common f a c i l i t i e s  f o r  owners (e.g.  c a r  parking,  a garden 
o r  r e c r e a t i o n a l  f a c i l i t i e s )  t h e  r i g h t  t o  use them would a l s o  
go wi th  ownership of t h e  f l a t .  

The commonhold a s s o c i a t i o n  would be respons ib le  f o r  t h e  
s e r v i c e s  and common f a c i l i t i e s .  They would c o l l e c t  s e r v i c e  
charges  from a l l  owners, i n  p ropo r t i ons  l a i d  down i n  advance. 
Those s e r v i c e  charges  would i nc lude  c o n t r i b u t i o n s  t o  a r e s e r v e  
fund t o  meet heavy c o s t s  which do n o t  occur o f t e n  (e.g.  
r ep l ac ing  a l i f t  o r  a b o i l e r ) ,  s o  t h a t  there should no t  be  
inconvenient  major f l u c t u a t i o n s  i n  t h e  sums payable. 

When a commonhold came t o  an  end,  t h e  owner's r i g h t  t o  
a p a r t i c u l a r  f l a t  would be conver ted  i n t o  a sha re  of t h e  whole 
p roper ty .  A s  t h e  reason f o r  ending t h e  commonhold might be 
t h e  d e s t r u c t i o n  of t h e  b u i l d i n g ,  t h i s  avo ids  d i f f i c u l t i e s  of 
"owning b locks  of a i r space" .  ~ l s o ,  it would provide an e f f i c i e n t  
machinery f o r  s e l l i n g  t h e  s i t e  i f  t h a t  was what t h e  owners 
wanted o t  do. 

Commonhold Assoc ia t ion  

Each commonhold would have a commonhold a s s o c i a t i o n  
whose members would be a l l  t h e  u n i t  owners i n  t h a t  commonhold. 
I t  would have t h r e e  func t ions :  f i r s t ,  it would o rgan i se  t h e  
s e r v i c e s  and collect t h e  s e r v i c e  charge;  secondly, it would 
be t h e  owner of t h e  common p a r t s  of t h e  bu i ld ing ;  and t h i r d l y ,  
if t h e  commonhold ended it would ho ld  t h e  whole proper ty  on 
behalf  of t h e  i n d i v i d u a l  u n i t  owners. 

A commonhold a s s o c i a t i o n  would be a corpora te  body, 
coming i n t o  being au toma t i ca l l y  when t h e  commonhold is set  up 
and con t inu ing  u n t i l  t h e  commonhold ends. Except i n  very small 
developments, con ta in ing  no more than  s i x  u n i t s ,  i t s  day-to-day 
a f f a i r s  would be managed by a small committee of members. 
A t  l e a s t  once a yea r ,  t h e r e  would be a genera l  meeting which 
a l l  members cou ld  a t t end .  

A cornonhold a s s o c i a t i o n  would n o t  be a l i m i t e d  com_oany. 
The d e t a i l e d  requirements  f o r  f i l i n g  r e t u r n s ,  which apply  t o  
companies, would n o t  a f f e c t  them. However, because a common- 
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hold association could not be wound up if insolvent, its 
members would have "restricted liability". Each member would 
be liable to pay in full his proportion of the association's 
debts, but he would not be responsible for any other member's 
proportion. 

Registration 

Commonhold ownership would be based on the registration 
of title at HM Land Registry, and it would not be possible 
in any other way. In areas where registration is not yet 
compulsory, voluntary registration would be available for 
this purpose. The link with land registration would mean 
that commonhold would benefit from all the advantages of the 
registration system: details of ownership would be clearly 
Set out on the register; those particulars would easily be 
supplied to intending purchasers; simplified forms of transfer 
Would be used; and there would be a State-backed guarantee 
of ownership once registered. 

Creating a Commonhold 

a Standard documentation would make it simple to set up 
a commonhold. A freeholder who was the only Serson interested 
in a property could decide to make it into a commonhold by 
presenting a declaration for registration. This would define 
the units and give the votes, service charge contributions 
and ownership shares of each unit owner. Where others had 
an interest in the property, e.g. as mortgagees or tenants, 
they would all have to agree. However, there would be arranqe- 
ments to prevent a tiny minority unreasonably blocking a move 
to create a commonhold. A majority of at least 80% in favour 
would be able to apply to the court to override the objections 
on the ground that they were not reasonable. 

Conpulsion 

It would be possible for a degree of compulsion to be 
linked to the commonhold system, so that e.g. there could be 

a leasehold enfranchisement of flats, but only on a block-by-block 
and not a flat-by-flat basis. However, compulsion is in no 
way necessary to the commonhold scheme. and the ReDOrt leaves 
completely open the question of imposing it. 

- 
3. HOW COMMONIIOLDS AFFECT OUTSIDERS 

Purchasers 

When buying a flat in a cornonhold development, or any 
other commonhold unit, the procedure would closely follow any 
other property purchase and is likely to be less complicated 
than buying a leasehold flat. All the basic information 
about ownership and details about the commonhold would be 
readily available from the Land Registry. A prudent purchaser 
would want details about service charges, and particularlv 
arrears for which he might be responsible if they were not 
discharged before the sale went through. There would be a 
standard procedure, involving completing a simple prescribed 
form, to allow a unit owner to obtain the necessary information 
from the commonhold association. 

The owner of a commonhold unit would be free to sell to 
anyone he chose, and would not need to obtain permission from 
his fellow unit owners or the commonhold association. There 
should therefore be no delay of the kind that might arise if 
their consent were necessary. - -- - . . 
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Crea t ing  a  mortgage of a  commonhold u n i t  would be poss ib le  
i n  e x a c t l y  t h e  same way a s  any o t h e r  p roper ty ,  and t h e r e  should 
n o t  t h e r e f o r e  be any d i f f i c u l t y  i n  ob ta in ing  mortgage f inance .  
From t h e  l e n d e r ' s  po in t  of vdew, t h e r e  w i l l  on ly  be one major 
d i f f e r e n c e .  I f  t h e  commonhold comes t o  an end - which seems 
u n l i k e l y  t o  happen o f t e n  - t h e  i n t e r e s t  of t h e  u n i t  owner 
would be conver ted  from ownership of a  f l a t  i n t o  ownership of 
a  p ropor t ion  of t h e  whole proper ty .  I n  t he se  circumstances,  
t h e  winding up of t h e  commonhold a s s o c i a t i o n  would be conducted 
by a l i q u i d a t o r ,  and it would be f o r  him t o  ensure  t h a t  mort- 
gagees rece ived  t h e  money which was due t o  then  when t h e  property 
was so ld .  The i r  loans  w i l l  t h e r e f o r e  remain secure.  

Tenants  

No one should f i n d  themselves unexpectedly a t enan t  i n  
a  cornonhold. Before a  proper ty  w i t h  a  s i t t i n g  t enan t  is 
conver ted  i n t o  a  commonhold, t h e  t enan t  must consent .  When 
t h e  owner of a u n i t  i n  an e x i s t i n g  commonhold proposed t o  g r an t  
a  tenancy,  he would have t o  g i v e  t h e  t e n a n t  n o t i c e  i n  advance. 

The reason why a warning would be app rop r i a t e  is  t h a t  i n  
t h e  even t  t h a t  t h e  whole commonhold came t o  an end, any tenancy 
which was then  cont inuing a s  a  ma t t e r  of c o n t r a c t  would come 
t o  an  end. However, t h e  t e n a n t  would be e n t i t l e d  t o  compen- 
s a t i o n ,  from h i s  l a n d l o r d ' s  sha re  of t h e  v a l u e  of t h e  property.  

I n  t h e  c a s e  of t e n a n t s  who enjoy s t a t u t o r y  s e c u r i t y  of 
t e n u r e ,  t h e  g e n e r a l  p r i n c i p l e  would be t h a t  t h e i r  s t a t u t o r y  
r i g h t s  w e r e  no t  a f f e c t e d  by t h e  comnonhold scheme. However, 
if t h e  commonhold came t o  an end f o r  t h e  purpose of redevelopment 
of t h e  whole p roper ty ,  those  r i g h t s  would be ended. This  
a l r eady  a p p l i e s  i n  t h e  c a s e  of some s t a t u t o r y  s e c u r i t y  schemes, 
and s i m i l a r  p rov i s ions  would be extended t o  t h e  o the r s .  
The reason f o r  t h i s ,  i n  what is l i k e l y  t o  be a s t r i c t l y  l imi ted  
number of c a se s ,  is  f a i r n e s s  t o  t h e  o t h e r  f r eeho ld  u n i t  owners 
wi th in  t h e  commonhold, whose ownership r i g h t s  could  o therwise  
be p re jud iced  by t h e  a c t i o n s  of ano ther  owner over  whom they 
had no c o n t r o l .  

Neiqhbours 

Being t h e  neighbour of a  commonhold should n o t  make any 
d i f f e r e n c e  t o  a  p roper ty  owner's pos i t i on .  Both p a r t i e s  would 
sti l l  be s u b j e c t  t o  t h e  gene ra l  p rov i s ions  of t h e  law requ i r ing  
owners t o  be  reasonable  i n  t h e  u se  of t h e i r  p roper ty .  

I n  one way, a  v i s i t o r  t o  a  comnonhold may be b e t t e r  
p laced  than a v i s i t o r  t o  a s i m i l a r  proper ty  h e l d  under t h e  
p r e s e n t  p roper ty  owning arrangements.  I f  t h e  v i s i t o r  were 
i n j u r e d  on any of t h e  common p a r t s  of t h e  p roper ty ,  he would 
have t h e  r i g h t  t o  c l a im  damages i f  t h e  i n j u r y  r e s u l t e d  from 
l a c k  of c a r e  on t h e  p a r t  of t h e  occup ie r s .  The value  of t h a t  
r i g h t  n e c e s s a r i l y  depends upon how much t h e  occupier  i s  worth, 
and i n  t h e  c a s e  of sone l and lo rd  companies of leasehold  
developments t h i s  i s  very  l i t t l e .  The commonhold a s soc i a t i on ,  
on t h e  o t h e r  hand, which would be t h e  occup ie r  of t h e  common 
p a r t s  of a  comnonhold p rope r ty ,  would have a  s t a t u t o r y  ob l i ga t i on  
t o  i n s u r e  a g a i n s t  l i a b i l i t y  a r i s i n g  from t h i s  sor t  of acc ident .  
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People  who e n t e r  i n t o  c o n t r a c t s  w i t h  a commonhold a s s o c i -  
a t i o n ,  e .g .  someone who a g r e e s  t o  c a r r y  o u t  r e p a i r s  t o  t h e  
b u i l d i n g ,  w i l l  b e  warned t h a t  t h e y  a r e  d e a l i n g  w i t h  t h i s  
s p e c i a l  s o r t  of body, because t h e y  w i l l  a l l  have t h e  words 
"commonhold a s s o c i a t i o n "  i n  t h e i r  name. T h i s  would be i m p o r t a n t  
because  r e s t r i c t e d  l i a b i l i t y  might make it d i f f i c u l t  t o  
r ecove r  d e b t s  from a  comnonhold a s s o c i a t i o n .  However, n o t  
o n l y  would t h e  warning e n a b l e  them to  nake  a s p e c i a l  b a r g a i n ,  
b u t  t hey  would have  t h e  advan tage  of knowing t h a t  t h e  a s s o c i a t i o n  
should  have a  r e s e r v e  fund  f o r  c e r t a i n  l i a b i l i t i e s .  

4. OTHER POINTS FROM THE REPORT 

Landowners' p o s i t i v e  o b l i g a t i o n s  

Although t h e  conmonhold scheme would s o l v e  t h e  d i f f i -  
c u l t i e s  r e l a t i n g  t o  p a s s i n g  p o s i t i v e  d u t i e s  f rom one  f r e e h o l d  
landowner t o  t h e  n e x t  a s  f a r  a s  p r o p e r t i e s  w i t h i n  a  commonhold 
were concerned,  t h i s  g e n e r a l  problem would n e v e r t h e l e s s  remain.  
I t  a p p l i e s  i n  c i r c u m s t a n c e s  where it would n o t  be r e a s o n a b l e  
t o  impose t h e  whole management sys tem o f  a conmonhold - e.9. 
f enc ing  o b l i g a t i o n s  on a  housing e s t a t e ,  c o n t r i b u t i o n s  t o  
r e p a i r i n g  a p r i v a t e  r o a d ,  e t c .  

The l a t e s t  p r o o o s a l s  t o  t a c k l e  t h e  nroblem were c o n t a i n e d  
i n  t h e  Law c o m m i s s i b n * ~  Report ,  The Law oE p o s i t i v e  and 
R e s t r i c t i v e  Covenants (Law Com. N o .  1271 ,  p u b l i s h e d  i n  1984.  
Although each scheme c o u l d  b e  implemented separately, t h e  
Commonhold Report  s u g g e s t s  m i n o r - m o d i f i c a t i o n s  t o  t h e  1984 
scheme which would a l l o w  both  t o  b e  i n t r o d u c e d ,  w i t h o u t  o v e r l a p  
t o  t a c k l e  t h e  problem comprehensively .  

C o n s u l t a t i o n  and Suppor t  

I n  t h e  c o u r s e  of t h e  p r e p a r a t i o n  o f  t h e  comnonhold Report ,  
t h e  Working Group c a r r i e d  o u t  a programme o f  c o n s u l t a t i o n  w i t h  
a selected g roup  of i n t e r e s t e d  b o d i e s  on  ma in ly  t e c h n i c a l  
q u e s t i o n s .  Among t h o s e  c o n s u l t e d ,  and  who s u p p o r t e d  t h e  
i n t r o d u c t i o n  of  a  comnonhold scheme, were t h o s e  r e p r e s e n t i n g  
Consumer i n t e r e s t s  ( N a t i o n a l  Consumer Counc i l ,  Welsh Consumer 
Council  and  Consumers' A s s o c i a t i o n ) ,  t h o s e  r e p r e s e n t i n g  
mortgagees (Bu i ld ing  S o c i e t i e s  A s s o c i a t i o n  and  C o m m i t t e e  of 
London and S c o t t i s h  Banke r s ) ,  p r o f e s s i o n a l  b o d i e s  (Chancery 
Bar A s s o c i a t i o n ,  Law S o c i e t y ,  I n s t i t u t e  o f  L e g a l  E x e c u t i v e s  
and Royal I n s t i t u t i o n  o f  C h a r t e r e d  S u r v e y o r s ) ,  a s s o c i a t i o n s  of 
l o c a l  a u t h o r i t i e s ,  P r o p e r t y  Advisory Group a n d  A s s o c i a t i o n  of 
B r i t i s h  I n s u r e r s .  

Composition o f  Working Group 

The Working Group was Cha i r ed  by a Law Commissioner, 
M r  T  M Aldr idge ,  and  comprised o f f i c i a l s  from Department of 
t h e  Environment, Lord C h a n c e l l o r ' s  Depar tment ,  Department of 
Trade and I n d u s t r y ,  T reasu ry  S o l i c i t o r ' s  Department and  
HM Land Rey i s t r y .  
The L a w  Commission 
Conquest House 
37/38 John S t r e e t  
Theobalds Road 
London WClN 2BQ 
Telephone: 01-242 0 8 6 1  
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J.EGAL ACTION GROW F'UBLICATIONS 

The following are three excellent guides produced primarily for lawyers 
and other legal advisers but expressed in non-technical language and set 
out in a manner which is readily accessible to the layman. 

1. "Quiet Ehioyment" is the legal term to describe what every tenant is 
automatically entitled to in the occupation of his or her premises. Many 
different short-comings of landlords, whether active or passive can, in 
fact, be breaches of this tenant's right. This book on the subject is 
therefore not without interest to long leaseholders but is of perhaps of 
greater relevance to tenants. Particularly enlightening is the introductory 
section on basic principles of the law of tort and contract as applied in 
the context of landlord and tenant. The sections dealing with the nature 
of the remedies by the tenant against the landlord for interfering with 
quiet enjoyment and a description of the Court procedure for taking action 
against the landlord are of more practical significance. The second part 
of the book deals with the criminal sanctions available against the landlord 
for failure to allow quiet enjoyment. There is a useful appendix covering, 
first, the definition of lloccupiersu of residential accommodation and the 
extent to which they are protected by the law and secondly, the requirements 
of the law as to notices to quit and protection from eviction. 

2. 'Xepairs" This is a useful reference book which sets out clearly the law 
relating to the obligations of both landlord and tenant in respect of repairs. 
It is also useful in bringing into one worli, not only the general law on 
the subject, but more specialised aspects such as unfit housing, public 
health requirements and particular problems such as asbestos, over-crowding, 
condensation and vandalism. 

3. "Defending Possession Proceedings" If any of the Federation's members 
are unfortunate enough to be at the receiving end of a summons for possession 
of their flats, they will find this guide of considerable comfort even if 
able to employ the services of a lawyer and, if not, of great assistance. 
It has four sections: Public Sector tenants, private tenants, procedure and 
mortgagorsr possession proceedings. It is thus applicable to all types of 
Federation members. 

"Quiet Fhjoyment" by A Arden and M Partington April 1985 £7.00 
"Repairs: Tenants1 Rightswby J Luba May 1986 £11.00 
"Defending Possession Proceedings" by J Luba, N Madge and D McConnell January 
1987 £14.00 

Would you please circulate the Newsletter to all your Members, extra copies 
are obtainable from the Office at £1.50 each, post paid. 

The Federation of Private Residents1 Associations Ltd does not accept any 
liability for the contents of any of the enclosures sent with the postings 
nor is the Federation of Private Residents8 Associations Ltd taken to be 
expressly or impliedly guaranteeing the accuracy of any statements made or 
approving or recommending the goods or services advertised therein. 


